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Abstract: Does the UN Charter’s use of force regime remain relevant and effective in regulating
or constraining the behavior of states? In this chapter, we answer this question in part by
examining the incidence of the transnational use of force since 1945. We find that the level of
transnational use of force has not significantly increased, despite the emergence of new security
threats. We also investigate how states engage with the Charter’s use of force regime by
examining their justifications for military action. We find that states remain committed to the
existing U.N. Charter’s legal framework. The proportion of transnational instances of the use of
force for which states provide formal justifications to the Security Council has remained
relatively static since 1945. The changing patterns of justificatory discourse also reveal limited
reliance by states on several legally contested bases for using force, suggesting an absence of
state claims for the adaptation of the black letter law. The one notable exception reflects evolving
recognition that the right of states to exercise self-defense against nonstate actors located in other
states prevails over the territorial integrity of the state where force is used. We also find
increasing reliance by states on extralegal justifications, which frequently complement contested
legal arguments. The use of extralegal justifications in this way suggests that even when states
use force in circumstances that are difficult to reconcile with the black letter law of the Charter,
they do not directly challenge the applicability of the Charter’s use of force regime.
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I. Introduction
The evolution of the international strategic environment since World War II and the
emergence of new security threats present challenges to the legal regime governing the use of
force adopted in the U.N. Charter in 1945. These developments raise the question of whether the
Charter’s use of force regime—a central pillar of the post-World War II international legal
order—remains relevant and effective in regulating or constraining the behavior of states.
In this chapter, we answer this question in part by looking at the actual behavior of states,
in particular by examining the incidence of the transnational use of force from 1945 until today.
We find that the level of transnational use of force has not significantly increased, despite the
emergence of new security threats unanticipated at the Charter’s adoption. Although there could
be many explanations for this pattern other than the constraining power of international law, the
data, at a minimum, undermines the claim that the Charter’s use of force regime is collapsing due
to changes in the international security environment. The evidence suggests the legal regime
governing the use of force has served, and continues to serve, as a meaningful constraint on state
behavior.
To gain deeper insight into the law’s role in contributing to the relative stability in the
overall level of transnational violence, we investigate how states engage with the Charter’s use of
force regime by examining their justifications for military action. Are states increasingly using
force without seeking to justify their behavior within the U.N. Charter’s legal framework? Have
states pushed for adaptations to that framework to address new security challenges? Or do states
facing a changing security environment increasingly justify their actions on political, strategic, or
moral bases rather than legal grounds, implicitly acknowledging that their actions are not
reconcilable with the black letter law of the Charter?
Our examination of the justifications that states offer for their uses of force reveals that
states remain committed to the existing U.N. Charter’s legal framework. The proportion of
transnational instances of the use of force for which states provide formal justifications to the
Security Council has remained relatively static from 1945 through today. The changing patterns
of justificatory discourse also reveal limited reliance by states on several legally contested bases
for using force, suggesting an absence of state claims for the adaptation of the black letter law to
accommodate these contested justifications. The one notable exception reflects evolving
recognition that the right of states to exercise self-defense against nonstate actors located in other
states prevails over the violation of the territorial integrity of the state where force is used. We
also find increasing reliance by states on extralegal justifications, but these extralegal
justifications frequently complement contested legal arguments. That is, states are more likely to
use extralegal language along with contested legal justifications to bolster support for their use of
force. The use of extralegal justifications in this way suggests that even when states use force in
circumstances that are difficult to reconcile with the black letter law of the Charter, they do not
directly challenge the applicability of the Charter’s use of force regime. They instead combine
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legal arguments with moral, political, and strategic ones in order to persuade Security Council
members to support, or at a minimum not to oppose, their actions.
II.
The Law Governing the Use of Force: Clear Cases and Controversies
A. The Black Letter Law of the U.N. Charter
During most of the post-Westphalian era, the legal regime governing the use of force was
not highly restrictive; the right to go to war was a sovereign right, unrestricted by treaty or
customary international law.3 In response to the horrors of World War II, states created the
United Nations and adopted the United Nations Charter, which severely limited the right of
states to resort to force. Article 2(4) of the U.N. Charter categorically prohibits “the threat or use
of force against the territorial integrity or political independence of any state.”
The general prohibition on the use of armed force is subject to two exceptions. First,
states may use force in self-defense. Article 51 of the Charter preserves the “inherent right of
individual… self-defense if an armed attack occurs.” This is a unilateral right; each state can
invoke it without any review by or approval of any other state or institution. In addition to this
right of individual self-defense, the Charter also recognizes the right of “collective self-defense,”
that is, the right of states that have not themselves been attacked to use force to assist other states
that have.
The second exception to the prohibition on the use of force permits armed activity
authorized by the Security Council pursuant to the Charter’s collective security mechanism. The
Charter vests the Security Council with “primary responsibility for the maintenance of
international peace and security.”4 In cases of “threats to the peace, breaches of the peace, and
acts of aggression,”5 the Council has broad powers to impose coercive measures against states
(and others), including the power to authorize the use of force.6
B. Challenges to the Charter Regime: Obsolescence or Adaptation?
Almost immediately after adoption of the U.N. Charter, developments in the international
security realm—including the escalation of the Cold War, the shift by the U.S. and U.S.S.R. to
the use of proxy forces, and the emergence of new weapons technologies—began to place great
pressure on the Charter’s use of force regime. More recent security challenges include the
imperatives states face to: (1) counter international terrorism carried out by nonstate actors; (2)
halt the spread of weapons of mass destruction (WMD); and (3) stop mass atrocities occurring
within other states. The transformation of a world with two main blocs of security rivals into a
multi-polar world has further altered the international security environment. But the international
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legal regime governing use of force has not undergone any formal transformation to respond to
these dramatic changes in the international security realm.
Some commentators argue that the changing international security environment has led to
“a persistent effort” to weaken the restriction on the use of force.7 Others suggest that the
“postwar consensus on the illegality of war is under greater assault today than it has been in
seven decades.”8 Some commentators go even further; they conclude that the Charter’s use of
force regime is simply obsolete and no longer affects the behavior of states. Michael Glennon,
for instance, argues that “[t]he de jure system consists of illusory rules that would govern the use
of force among states in… a world that does not exist.”9 Glennon continues:
No rules will work that do not reflect underlying geopolitical realities. The use-of-force
regime set out in the U.N. Charter failed because the Charter sought to impose rules that
are out-of-sync with the way states actually behave. A new use-of-force regime that does
work will have to rest far more firmly upon actual patterns of practice that reveal, with
solid empirical evidence, what regulation of force is possible and what is not… There is
no use in telling ghost stories, Holmes said, to people who do not believe in ghosts.10
Other commentators believe the Charter’s use of force regime, instead of collapsing in
the face of a changing security environment, has demonstrated the ability to adapt and evolve.
Thomas Franck argues that the Charter is susceptible to changing interpretations based on state
practice: “[T]he Charter [is] subjected to continuous interpretation and adaptation through the
member states’ individual and collective practice: their actions, voting, and rhetoric.”11 Christian
Henderson similarly sees the Charter’s use of force regime as a “living instrument” that “evolves
and develops” over time.12 Michael Reisman describes the process of adaptation as one grounded
in contested state claims urging evolution of the law:
Claims to change inherited security arrangements … ignite a process of counterclaims,
responses, replies, and rejoinders until stable expectations of right behavior emerge.…
[This generates] the ceaseless dialectic of international law: Whether by diplomatic
communication or state behavior, one state claims from others acquiescence in a new
practice. Insofar as that new practice is accepted in whole or in part, the practice becomes
part of the law.13
But states might not make claims calling for the evolution of the legal understanding of
the Charter in all cases in which they use force in ways that are not clearly consistent with the
black letter law of the Charter. A state might recognize that a legal regime in which all states
claimed the right to use force in like circumstances would be inferior to the existing Charter
regime. In such cases, states might seek to justify their actions on an exceptional basis, hoping
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the international community will essentially excuse what, in effect, constitutes a formal breach of
the Charter. States may in such cases invoke other legal principles, even though they do not
formally authorize the use of force, or they may rely on other considerations—moral claims,
political considerations, or strategic arguments—in support of legally questionable uses of force.
Franck argues that the international community can be receptive to such approaches, noting that
“those with responsibility for interpreting and implementing the law employ a concept of
mitigation to bridge the gap between the law and a common sense of moral justice.”14
C. The Article 51 Reporting Requirement and Security Council Debates
The Security Council is a particularly important forum in which states advance
justifications for their recourse to armed force. Article 51 of the Charter—in addition to
prescribing states’ substantive self-defense rights—also provides a procedural mandate requiring
states to report all instances in which they use force in self-defense.15 It provides that
“[m]easures taken by Members in the exercise of this right of self-defense shall be immediately
reported to the Security Council.” Since the Charter prohibits all uses of force by states other
than those taken in self-defense or authorized by the Council, any unilateral use of force that a
state does not report to the Council under Article 51 as an exercise of self-defense would
presumably violate international law. This provides a strong incentive for states to report their
uses of force to the Security Council and to characterize them as conforming with Article 51.
States may seek to convey that their use of force accords with prevailing legal rules, both for
normative reasons and also on prudential grounds, as states benefit from a reputation for
complying with international law.16 Since the Security Council is not a judicial body, states may
also advance strategic, political, and moral justifications for using force. In general, states are
likely to believe they can secure greater international support for their armed actions through the
justifications they provide to the Security Council. And the responses of Security Council
members to these justifications, through “their actions, voting, and rhetoric,” contribute to the
ongoing “interpretation and adaptation” of the Charter’s use of force legal regime.17
D. Accepted Grounds for the Unilateral Use of Force
We next identify widely accepted legal justifications for the use of force and indicate how
states might be expected to invoke or refer to those justifications in their Article 51
communications.18
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1. Response to an “armed attack”
The paradigmatic basis for a unilateral use of force is in response to an armed attack,
either as a matter of individual self-defense by the victim state, or in collective self-defense by
those invited to assist the victim state. The precise degree of violence necessary to trigger the
right of self-defense is contested. The International Court of Justice (ICJ) indicated in the
Nicaragua case that not all measures that “involve a use of force” are sufficiently “grave” to
qualify as “armed attack[s]” within the meaning of Article 51; whether an episode of violence
amounts to an armed attack must be evaluated in light of its “scale and effects.”19 The United
States has periodically rejected this differentiation between armed attacks and less grave uses of
force, asserting that states have the right to respond in self-defense to “any illegal use of force.”20
We expect states would often explicitly identify attacks or uses of force against them or
their allies in their Article 51 communications, emphasizing their right to mount an individual
counterattack or assist an ally in collective self-defense.21
2. Violations of cease-fire agreements
Once a state of armed conflict erupts, international law does not require the states
involved to provide a new justification for “each armed operation or to make a de novo selfdefense determination with respect to each military action against” the adversary.22 States may
continue to wage war against each other until the armed conflict is over. If the parties to an
armed conflict reach an agreement providing for a temporary cessation of hostilities, such as an
armistice, truce, interim territorial demarcation agreement, or any other cease-fire agreement,
they may take the view that the state of armed conflict is merely suspended rather than
concluded.23 In such cases, a state may claim that the breach of a cease-fire agreement by the
CHRISTINE GRAY, INTERNATIONAL LAW AND THE USE OF FORCE 382 (4th ed. 2018), although number of such cases
remains a slight fraction of unilateral uses of force. We do not examine collective security cases here because
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Charter, we would not expect states to submit notifications to the Security Council regarding uses of force the
Council has itself authorized.
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other side results in the resumption of a state of armed conflict and justifies its renewed use of
force. Article 40 of the 1907 Hague Regulations reflects an early codification of this view; it
provides that “[a]ny serious violation of [an] armistice by one of the parties gives the other party
the right of denouncing it, and even, in cases of urgency, of recommencing hostilities
immediately.”24
States that are parties to cease-fire agreements might accordingly justify uses of force as
responses to the other side’s violations of such agreements, without necessarily invoking their
right of self-defense in response to an armed attack.
E. Contested Claims for Legal Adaptation
The changing international security landscape has generated a series of recurring use of
force scenarios distinct from the classic armed attack/self-defense model. The legal justifications
for using force in these scenarios range from being somewhat to extremely difficult to reconcile
with the black letter law of the Charter. The following sections describe prominent contested
forms of the use of force for which states or commentators have advanced legal justifications that
call for adaptation of the traditional understanding of the black letter law of the Charter and how
states might invoke them in their Article 51 communications.
1. Anticipatory self-defense
Because Article 51 recognizes the right of self-defense “if an armed attack occurs,” the
Charter was widely understood when it was adopted as eliminating the preexisting customary
international law right of states to use force in anticipation of an imminent attack. Through the
adaptive interpretive process described above, however, widespread (although not uniform)
support has emerged for a contemporary interpretation of the Charter that permits states to use
force to prevent an imminent attack,25 in what is known as “anticipatory self-defense.” However,
uses of force meant to confront nascent or growing threats that are not yet imminent (or
“preventive self-defense”) are still widely seen as impermissible. Citing the vast potential harm
associated with WMD attacks, the George W. Bush Administration challenged the notion that
states must wait until an armed attack is imminent before they act,26 but this view was met with

temporarily but that does not, as a legal matter, terminate an armed conflict. “A termination of hostilities means that
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War on Land, Annex (Regulations), art. 36, October 18, 1907, 36 Stat. 2295, 1 Bevans 643.
24
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widespread criticism among legal commentators.27 That said, anticipatory self-defense can also
occur against conventional threats.
In light of the contingent support for the right of states to respond to imminent threats,
states that use force in cases where they have not actually sustained an armed attack by an
adversary might justify their actions by invoking the purported right of anticipatory self-defense.
2. Use of force abroad vs. nonstate actors
Another legally controversial scenario involves a state’s use of force against a nonstate
group located on the territory of another state, where the use of force occurs without the
territorial state’s consent.28 As a threshold matter, there is general agreement that the right of
self-defense is available to respond to armed attacks by nonstate groups, not just those by states.
Exercising the right of self-defense against nonstate actors abroad, however, violates the
territorial integrity of the state where force is used.29
This tension persists even though states are under an international legal obligation not to
harbor nonstate groups that use force against other states. Some commentators endorse the
“unwilling or unable” test championed by the United States as a means of resolving this
tension.30 This test provides that a state that has suffered an armed attack at the hands of a
nonstate group may use force against it on the territory of another state, without that state’s
consent, if that state is unwilling or unable to suppress the threat the nonstate group poses to the
victim state.31 Others, in contrast, continue to see the non-consensual use of force against
nonstate groups on another state’s territory as an impermissible use of force against that state.32
3. Reprisals
Prior to adoption of the Charter, states were permitted to use force by way of reprisal, i.e.,
in “retaliation for acts contrary to international law on the part of the offending State, which have
remained unredressed after a demand for amends.”33 By prohibiting force except in self-defense
in response to an armed attack, the Charter is widely seen as categorically prohibiting forcible
reprisals as a form of self-help.34 Nevertheless, state behavior appears more nuanced, and in
some cases international “tolerance has been manifest in U.N. passivity when faced with actual
recourse to force” in self-help.35 Although such use of force is prohibited by the text of the
27
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Charter, in practice it may in exceptional cases “be justified by the evident legitimacy of the
cause in which self-help is deployed.”36
Under these circumstances, states that use force in cases that do not involve a response to
an armed attack by another state might justify their actions based on that state’s prior unlawful
actions.
4. Humanitarianism and “humanitarian intervention”
An additional contested basis for the use of force is humanitarian intervention, i.e., the
use of force against a state to halt atrocities its government is perpetrating against its own
population. Since the state against which force is used in such circumstances has not committed
an armed attack against other states, humanitarian intervention cannot be reconciled with the
right of self-defense expressed in the Charter. Nevertheless, there are cases in which states have
used force against others largely for humanitarian purposes—including India’s 1971 intervention
in East Pakistan, Tanzania’s 1978-1979 intervention in Uganda, and Vietnam’s 1978-1979
intervention in Cambodia—although the states involved did not expressly claim a legal right of
humanitarian intervention in those cases. While some commentators have asserted that there are
circumstances in which humanitarian intervention is permissible,37 only a few states have
expressly asserted that humanitarian intervention is an acceptable legal basis for using force. The
United Kingdom has stated that states are “permitted under international law, on an exceptional
basis, to take measures in order to alleviate overwhelming humanitarian suffering.”38 Before the
ICJ, Belgium defended NATO’s 1999 bombing campaign aimed at halting abuses perpetrated by
the Federal Republic of Yugoslavia (FRY) against Kosovar Albanians as an “armed
humanitarian intervention justified by international law.”39 The Constitutive Act of the African
Union also seems to endorse the right of humanitarian intervention, recognizing the Union’s
right to authorize intervention “in respect of grave circumstances, namely: war crimes, genocide
and crimes against humanity.”40 However, the African Union has never invoked this principle as
a basis for a non-consensual intervention in an African state.
Alternatively, states might emphasize the humanitarian goal of protecting another
country’s nationals in order to buttress the legitimacy of their use of force, without formally
invoking humanitarian intervention as the legal basis for using force.41 The language of
humanitarianism can, in this way, provide states with moral or political justifications that
complement what might otherwise be recognized as legally dubious uses of force.
36
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Our results show that no states have relied on a legal right of humanitarian intervention in
their Article 51 communications to the Security Council. States do, however, frequently cite
humanitarian factors as extralegal considerations to complement legal justifications.
F. Extralegal arguments
As noted above, states may have reasons to rely not only on legal arguments in their
Article 51 communications, but also on strategic, political, or moral claims. For example, a state
might invoke a notion of self-defense going beyond the meaning of Article 51 by arguing that its
use of force was necessary not only to respond to an armed attack, but also to protect its
economy. Or a state may emphasize the gravity of the crisis that required it to act. Other
justifications might involve a more strategic focus, emphasizing the potential regional spillover
risks associated with a conflict. States might also focus on the desirable policy benefits of their
uses of force, arguing, for instance, that they are protecting human rights or promoting good
governance. Alternatively, states may seek to gain international support by calling out
objectionable aspects of an adversary’s conduct or character or by highlighting their own moral
stature.
III.
Patterns in the Use of Force
Several commentators point to the level of armed conflict in the international system as
evidence of the failure of the U.N. Charter’s legal regime to constrain the use of force. Michael
Glennon, who argues that the Charter regime “has all but collapsed,” notes that between 1945
and 1999, two-thirds of U.N. member states, or 126 states, fought a total of 291 interstate
conflicts.42 Relying on the Correlates of War database and other empirical studies, John Yoo
argues that “the rate of interstate wars either roughly remained the same or increased during the
period of the UN Charter and the League of Nations.”43 Glennon and Yoo emphasize the more
recent security threats of terrorism44 and the risk of WMD attacks45 as phenomena that highlight
the incompatibility of the Charter’s use of force regime with “underlying geopolitical realities,”46
suggesting that the Charter is becoming increasingly irrelevant to the conduct of states. Tom
Farer sees U.S. unilateralism after September 11 as part of a pattern threatening to “break” the
“basic force-regulating provisions of the UN Charter.”47 Anthony Arend, after canvassing a
series of post-1945 uses of force, suggests that in light of “this historical record of violations, it
seems very difficult to conclude that the charter framework is truly controlling of state
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practice.”48 His pithier conclusion is that “[f]or all practical purposes, the UN Charter framework
is dead.”49
The view that the Charter’s use of force regime is increasingly misaligned with the
international system’s emerging security challenges would suggest a corresponding increase in
the overall level of transnational armed conflict. In fact, the use of force has been relatively static
since the advent of the United Nations, with only a slight increase in violence over time. Figure
One shows the yearly frequency of militarized interstate disputes (MIDs) that amount to uses of
force.50 The MIDs dataset tracks militarized activities of all states in the international system.51
Because instances of violence included in the MIDs dataset do not have to meet the 1,000fatality threshold for a war, this data is more inclusive than the Correlates of War data cited by
John Yoo. It therefore provides a more comprehensive view of the level of violence in the
international system, particularly by tracking low-level uses of forces more reliably. From the
MIDs dataset, we included instances involving at least two states in which at least one of the
following events is present: blockades; occupations of territory; seizures of territory; attacks;
clashes; declarations of war; uses of chemical, biological, and/or radiological weapons;
beginning interstate wars; or joining interstate wars. Each of these events potentially involves a
“use of force” within the meaning of Article 2(4). While lower-level MIDs exist—including
instances in which states make threats against their adversaries—these almost certainly do not
constitute uses of force and are therefore omitted from our analysis. Because we are more
inclusive about defining the use of force, we identify many more instances than Yoo or Glennon;
between 1945 and 2008, we record 1,138 MIDs potentially involving the use of force.
In Figure One, we also consider trends in two subsets of MIDs involving the use of force;
those in which the use of force is reciprocal – where both sides in the dispute use force – as well
as instances in which at least one fatality occurs. These subsets may provide better proxies for
episodes that amount to armed uses of force for the purpose of Article 2(4). In both cases, there
is no significant increase in violence over time. Between 1945 and 2008, we record 800
reciprocated uses of force and 313 fatal uses of force.
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Anthony Clark Arend, International Law and the Preemptive use of Military Force, 26 WASH. Q. 89, 100 (2003).
Id., at 101.
50
The trend in the pattern of MIDs is visualized using a loess smoothing function, a nonparametric, locally weighted
smoothing function designed to create a smooth line through scatterplot data in order to visualize trends. It creates a
line of best fit without assuming a particular underlying distribution. Essentially, the line in the figure shows the
average number of MIDs occurring at any given time, weighted by the density of MIDs occurring around that time
period. This smoothing method helps minimize the bias resulting from outliers. It can be useful for interpreting
trends during time periods where data is sparse. A 95% confidence interval surrounds the trend line.
51
We use dispute-level MIDs data (MIDA 4.3) from Glenn Palmer et. al, The MID4 Data Set, 2002-2010, 32
CONFLICT MNGMT. & PEACE SCI. 222-42 (2015).
49
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Figure One

The relatively static pattern evident in the occurrence of MIDs contradicts the claim that
changing security circumstances have led to an increase in the frequency of interstate violence
and the corresponding demise of the Charter’s use of force regime. However, this pattern does
not, on its own, demonstrate that the legal framework governing use of force has constrained
interstate conflict. At a minimum, though, our results undermine the suggestion that the legal
regime governing the use of force is “dead,” having collapsed in the face of increasing bellicosity
in the international system. In the remainder of this paper, we explore states’ claims about when
and why they use force and identify implications for the continuing viability of the Charter’s use
of force regime.
IV.
Justifications for the Use of Force
A. Article 51 Communications to Justify the Use of Force
In this section, we describe how states’ justifications for the use of force have evolved
since 1945 in view of the changing environment, and we illuminate the implications of these
changing patterns for the continued efficacy of the Charter’s use of force regime.
For this analysis, we collected a dataset of U.N. member states’ Article 51 justifications
for the use of force between 1945 and 2018. We build on the work of Dustin Lewis, Naz
Modirzadeh, and Gabriella Blum to compile a systematic dataset of communications to the
12

Security Council about instances of the use of force that were, purportedly, in self-defense.52
Lewis, Modirzadeh, and Blum produced a dataset that identified all communications they judge
to be “communications to the United Nations Security Council of measures taken by U.N.
Member States in purported exercise of the right of self-defense.”53 Their methodology involved
searching the U.N. Official Documents System (ODS) for documents including the terms “selfdefense,” “self-defence,” or “Article 51.” The authors then identified and removed several “false
positives,” where the concept of self-defense was mentioned in the context of its perceived
absence. In essence, the dataset catalogues written communications to the U.N. from member
states about acts of self-defense. It is our understanding that this is the only dataset that purports
to provide a comprehensive set of such communications.54 Building on this, we collected the full
text of each communication,55 dropping from the dataset repeated communications and verbal
communications (those evidenced in meeting notes from U.N. Security Council sessions). In
total, we collected 416 written communications between 119 unique directed dyads56 between
May 7, 1951, and November 15, 2018.57

52

DUSTIN A. LEWIS, NAZ K. MODIRZADEH & GABRIELLA BLUM, QUANTUM OF SILENCE: INACTION AND JUS AD
BELLUM (2019), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3420959.
53
Id., Annex. The Charter prescribes no particular form or mechanism for submitting reports under Article 51.
54
Green reports having compiled an original data set of Article 51 communications, but it covers only reports
submitted between 1998-2013. See Green, supra note 13, at 566. Green identifies the existence of 200 Article 51
reports submitted by states between 1998-2013, id. at 575, while our dataset includes only 163 reports during this
time period. After removing “repeated reporting” by Iraq, Green reports 97 Article 51 communications during the
1998-2013 period. Id. at 583. Because Green’s article does not explicitly identify the data collection methods used, it
is not possible to assess the basis for the differences between the two datasets.
55
We identified each document in the ODS archives and then used one of three transcription methods: webscraping,
OCR, or manual transcription.
56
For example, Israeli communications about Syria are distinct from Syrian communications about Israel.
57
The Lewis, Modirzadeh, and Blum dataset contains 433 observations.
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Figure Two

Like the frequency of conflict, the use of Article 51 communications has been relatively
constant over time since adoption of the Charter. While not all uses of force are justified via an
Article 51 communication, states submit them with relative frequency, especially for more
intense uses of force. Figure Two shows the yearly frequency of Article 51 communications—in
red—as well as the yearly frequency of interstate uses of force—in dark blue. Between 1945 and
2008, there were an average of 18 MIDs potentially involving the use of force per year and an
average of six Article 51 communications per year.58 Crucially, this 1:3 ratio remains largely
58

Our findings differ in this respect from those of James Green, who argues that Article 51 “reporting frequency”
during the 1998-2013 period is “significantly higher than it was during the Cold War.” Green, supra note 13, at 575.
Green himself acknowledges, however, that assessments of Article 51 reporting rates prior to 1998 “have not been
based on a systematic study of state reporting,” id. at 575, and Green provides no quantitative data on Article 51
reporting prior to 1998. Moreover, in comparing reported instances of self-defense to the total number of selfdefense cases, Green relies on the Uppsala Conflict Data Program Dyadic Dataset Version 1-2014 (1946-2013), id.
at 577, rather than the subsets of the MIDs data we rely on. The Uppsala data identifies instances of “state-based
armed conflict,” defined as “a contested incompatibility that concerns government and/or territory where the use of
armed force between two parties, of which at least one is the government of a state, results in at least 25 battlerelated deaths in a year.” LOTTA THEMNÉR, UCDP DYADIC DATASET CODEBOOK VERSION 1-2014 §2.1 (2014),
https://ucdp.uu.se/downloads/replication_data/2014_c_666956-l_1-k_ucdp-dyadic-dataset_codebook-2014.pdf.
Many instances of the use of force do not involve 25 or more deaths; the use of Uppsala’s data as a proxy for the use
of force, in our opinion, thus undercounts. We believe that our MIDs data subsets present more accurate
representations of the true underlying incidence of the “use of force” in international relations within the meaning of
Article 2(4) of the Charter. In addition, because we include a broader set of the uses of force than previous analyses,
and because states may be less likely to submit Article 51 documentation for less intensive uses of force, our
approach biases against our hypothesis that the legal use-of-force regime has maintained its relevance.
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unchanged over time. This indicates that states are not justifying their uses of force less
frequently—which presumably would be true if a changing international security environment
meant that states, in their “actual patterns of practice,”59 were increasingly using force in
circumstances deviating from the Charter’s traditional self-defense model, as the commentators
noted above suggest. While there are prominent cases in which states did not seek to justify their
uses of force in the Security Council—such as Israel’s preventive strikes on Syrian nuclear assets
in 2007, Russia’s 2014 intervention into Ukraine, or the U.S.-led 1999 bombing campaign
against the Federal Republic of Yugoslavia—in many other instances, states used the legal
mechanisms associated with Article 51 to explain their militarized actions.60 Contrary to what we
would expect to see if the use of force regime had become obsolete, states invoke the Article 51
reporting mechanism as frequently today as they did during the Charter’s early days.
Moreover, the 1:3 reporting ratio of Article 51 communications to all MIDs potentially
involving the use of force likely significantly understates the rate of reporting. The MID database
includes low intensity acts of violence that states might not see as warranting a forcible response
in self-defense. For example, one MID describes an event where the U.S. condemned Cuba for
shooting down two private aircraft belonging to a U.S.-based anti-Castro group while they were
flying over international waters. The MIDs data codes this event as an “attack,” but it did not
provoke the United States to use force in self-defense. The data may thus reflect underresponding by states more than under-reporting.
To assess the rate of reporting more precisely, we also compare the frequency of Article
51 communications to the frequency of reciprocal MIDs and to the frequency of fatal MIDs. If
states do not act on or report about minor forcible incidents, but only submit communications
when uses of force meet a threshold of significance that implicates international peace and
security, then comparing the rate of communications to MIDs in which an exchange of force or
at least one fatality occurs may provide better proxies for understanding how often the Article 51
reporting requirement is invoked. For both these of comparisons, the reporting rate is higher and
largely consistent, suggesting again that there has not been a decline in the rate of justifications.
There are half as many communications as reciprocal MIDs, although it is possible for both
sides in a reciprocal MID to use low levels of force not rising to the level of an “armed attack,”
and that accordingly do not trigger the right of self-defense under Article 51. For example, in a
1995 MID, Costa Rican civil guards crossed into Nicaragua while pursuing illegal immigrants;
the guards were seized by Nicaraguan forces. Costa Rica then seized two Nicaraguan policeman
who crossed the Costa Rican border to drink water. The two sides later exchanged their
prisoners. The fact that neither state submitted an Article 51 report in connection with this MID
should not be construed as evidence of disregard of the Charter’s use of force regime. The rate
of reporting is much higher in the context of more violent interactions. On average, there are
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Glennon, supra note 7, at 557.
O’Connell cites the failure by the United States to provide legal justifications for its 2017 and 2018 attacks against
Syria to argue that “decades of ever thinner arguments justifying the use of force may have reached the vanishing
point.” O’CONNELL, supra note 5, at 155 n.17. Notwithstanding these and other prominent cases in which states do
not report their actions to the Security Council, the data on the broader pattern of state justifications for the use of
force belies O’Connell’s argument.
60
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almost twice as many Article 51 communications per year as fatal MIDs.61 This rate may reflect
the fact that states on both sides of a MID might submit a communication when a fatal MID
occurs. The rate of reporting in comparison to fatal conflicts offers richer insight into how the
Charter is functioning. As Monica Hakimi writes:
It is not clear to what extent the violations that have occurred betray an overall lack of
constraint.… [P]erhaps the Charter has effectively constrained conduct that hits at the
core of Article 2(4)—large-scale invasions or annexations of foreign territory—but has
been less effective on lower level or indirect uses of force.… Not all violations are the
same.62
Even when considering fatal MIDs, however, some under-reporting persists. Some states
participate in fatal MIDs but do not use the Article 51 reporting mechanism at all. For example,
Afghanistan, Congo, Albania, and North Korea are all non-reporting states that participated in at
least four fatal MIDs. Other states do submit Article 51 communications at times, but chronically
under-report, such as Turkey, Russia, Yugoslavia, Uganda, Croatia, and Sudan.63 At the same
time, there are also many states with rates of reporting largely commensurate with the number of
fatal MIDs in which they are involved, including the United States, Pakistan, India, Thailand,
China, Syria, Ethiopia, and Poland.
The non-increase in the use of force, the steady use of the Charter regime over time, and
the high rate of reporting relative to fatal uses of force all evidence the regime’s continued
importance and suggest that the regime’s alignment with the international security environment
has not changed significantly since adoption of the Charter. States’ continued use of Article 51
communications implies that they gain concrete utility from exercising this option.
B. Identifying States’ Justifications for the Use of Force
Using primarily dictionary-based computational text-analysis methods, we analyzed the
content of states’ Article 51 communications.64 That is, we manually compiled dictionaries of
61

Kenneth Schultz and Katherine Irajpanah find that 18 of 38 “wars” generated Article 51 reporting. They define
wars using the Correlates of War database, which has a threshold of 1,000 battle deaths. Schultz and Iraipanah use a
different dataset of Article 51 reporting; they find 503 “letters or other official documents” in the UN Dag
Hammarskjöld Library’s DAG Repository that mention the phrases “Article 51,” “self-defense,” or “defend itself”
and that occurred “in the context of an actual use of force by the sender” of the communication. Kenneth Schultz &
Katherine Irajpanah, Off the Menu: Revisiting the Disappearance of War Declarations after 1945 (2020)
(unpublished manuscript) (on file with author).
62
Monica Hakimi, What Might (Finally) Kill the Jus ad Bellum? at 6 (Mich. L. Sch. Pub. L. & Leg. Theory Paper
Series, Paper No. 688, 2020) at 6, https://ssrn.com/abstract=3748647.
63
Schultz and Irajpanah find that a country’s military capabilities are inversely related to the likelihood of
submitting an Article 51 report, and that Permanent Members of the Security Council (except the United States) and
states with a connection to them are less likely to submit Article 51 reports. Schultz & Irajpanah, supra note 59.
64
We removed symbols, special characters, numbers, punctuation, and capitalization from the speeches, consistent
with previous work. See Justin Grimmer & Brandon M. Stewart, Text as Data: The Promise and Pitfalls of
Automatic Content Analysis Methods for Political Texts, 21 POL. ANALYSIS 267 (2013). We also removed “stop
words,” i.e., words that generally lack content, such as “the” or “and,” and we employed a “Porter Stemmer,” which
improves the information-retrieval performance of text-analysis algorithms. The stemmer shortens words to their
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words associated with certain justifications for the use of force and then tracked the use of those
justifications over time. Dictionary-based methods can be used to classify any type of text into
any type of group, and they are one of the most exhaustive and efficient computer-assisted
methods of text-analysis.65 We developed dictionaries for the accepted66 and contested67 legal
claims that states employ to justify their uses of force. In addition, we identified several
extralegal justifications and developed dictionaries of terms associated with those topics.68 We
determined the content of all dictionaries by reading all 416 communications in our dataset,
identifying distinguishing and high-content words associated with the various justifications for
the use of force. The resulting process created dictionaries of words associated with each
justification. Table 1 displays these justifications and a sample of the dictionary terms associated
with each justification.69 Using these dictionaries, we can identify how often any communication

stems—changing, for example, “defending” and “defender” to “defend”—allowing us to more accurately determine
the content of communications without as much concern for elements like whether U.S. or British spellings are
employed, what tense is used, or whether some types of spelling mistakes have occurred. See Wahiba Karaa Ben
Abdessalem, A New Stemmer to Improve Information Retrieval, 5 INT’L J. NETWORK SEC. & ITS APPLICATIONS 143
(2013).
65
See Lei Guo et al., Big Social Data Analytics in Journalism and Mass Communication: Comparing DictionaryBased Text Analysis and Unsupervised Topic Modeling, 93 JOURNALISM & MASS COMM’N Q. 332 (2016); DANIEL
RIFFE, ET AL., ANALYZING MEDIA MESSAGES: USING QUANTITATIVE CONTENT ANALYSIS IN RESEARCH (2019).
66
Each dictionary has a threshold, or a number of times that words in the dictionary must appear. Thresholds are
determined by the authors, taking into account dictionary size, frequency, crossover, and the justification’s scope.
For the accepted legal justifications, the thresholds are set to three for counterattacks and to one for collective selfdefense and cease-fire violation.
67
The contested legal justifications are anticipatory self-defense, cyber, nonstate actors, humanitarianism, and
reprisals. Cyber has a threshold of one. Nonstate actors and humanitarianism have thresholds of five. However,
while this approach helps us identify when states mention humanitarianism, to determine how they employ
humanitarianism requires further investigation. Therefore, we qualitatively examined each of the cases above the
threshold to evaluate who the alleged victims of humanitarian abuses were and how the state using force claimed to
be responding to them. As elaborated below, we assess whether a state is invoking a legal right of humanitarian
intervention or instead citing humanitarian concerns as a complementary extralegal justification. For anticipatory
self-defense, the authors read all communications that met a threshold of one, then determined if an actual
anticipatory self-defense legal justification was included in the communication. For reprisals, the authors evaluated
all communications that met a threshold of one and that did not discuss violations of cease-fire agreements. This
second condition is necessary because language discussing breach of cease-fire agreements—unlike forcible
responses to violations of other legal obligation—is indicative of an accepted justification for the use of force. The
authors then evaluated whether these communications included a true reprisal claim.
68
The extralegal justifications use the following thresholds:
Justification
Threshold
Character of Actors
10
Governance
5
Gravity
5
Normative Values
5
Regional Stability
5
Transparency
5
Economy
3
Premeditation
3
69

The full dictionaries can be found in the online Appendix A.1, available at laurensukin.com. Dictionary terms are
all lowercase and the Porter Stemmer is applied to them before analysis takes place. Full terms are provided in Table
1, however, for clarity.
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mentions words associated with each justification. This methodology allows us to categorize
documents accurately70 by justification and track the use of the various justifications over time.
Table 1: Justifications in Article 51 Communications and Sample Dictionary Terms
Sample Dictionary Terms
Justification
1
2
3
4
Accepted Legal Claims
Counterattack
Defense
Protect
Reciprocal
Repercussion
Collective Self Collective
Collective
Collective SelfCollective Self Defense
Defense
Self Defence Self-Defense Defence
Cease-fire Agreement
Violation
Armistice
Cease
Demilitarized Moratorium
Contested Legal Claims
Anticipatory Self-Defense
Inevitable
Preemption
Premeditation Pretext
Cyber Operations
Cyber
Cyberwarfare Cyberwar
Hacker
Humanitarianism
Abuse
Brutality
Crimes
Extermination
Nonstate Actors
Extremism
Insurgency
Irregular
Terrorism
Reprisals
Broken
Compliance
Enshrined
Illegal
71
Extralegal Justifications
Character of Actors
Bad
Colonizer
Expansionist Hegemonic
Economy
Disruption
Economic
Factory
Farm
Governance
Constitution
Democratic
Dictator
Elections
Gravity
Critical
Daily
Endanger
Heavy
Normative Values
Equitable
Ethical
Freedom
Inhumane
Premeditation
Calculated
Deliberate
Premeditated Preplanned
Regional Stability
Destabilization Escalation
International Region
72
Transparency
Evidence
Eyewitness
Factual
Information

5
Reversed
Collective
Selfdefense
Truce
Preventative
Internet
Genocide
Separatist
Unlawful
Hero
Trade
Junta
Incessant
Justice
Willful
Spillover
Propaganda

Using these dictionaries, we coded each communication for whether or not it mentions
any of the justifications under study. Table 2 presents the frequency with which each of these
70

See infra Appendix.
“Character of actors” refers to both negative and positive descriptors of actors, including of both the state that
submitted the Article 51 communication and its adversary. “Economy” refers to discussions of primarily domestic
economic conditions, often in relation to the impact of conflict on these factors. “Governance” refers to discussions
of the governing systems and styles of one or more of the states involved in a conflict. “Gravity” refers to language
indicating the seriousness of a threat or situation covered by an Article 51 communication. “Normative values”
refers to statements about systems of ethics and other normative attitudes that states hold. “Premeditation” refers to
language used to describe ways in which an adversary’s harmful actions were pre-planned. “Regional stability”
refers to ways in which violence might affect regional political dynamics. “Transparency” refers to evidentiary
issues and openness, generally as they relate to determining the facts of a situation. See section II-F, supra, for more
details on the extralegal justifications.
72
Transparency is a critical mechanism in treaty enforcement. See Abram Chayes & Antonia Handler Chayes,
Compliance Without Enforcement: State Behavior under Regulatory Treaties, 7 NEGOT. J. 311 (1991); Kal
Raustiala, & Anne-Marie Slaughter, International Law, International Relations and Compliance, in HANDBOOK OF
INTERNATIONAL RELATIONS 538 (Walter Carlsnaes et al. eds., 2002).
71
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justifications was mentioned in the full set of communications. The uniformly accepted legal
justification—self-defense in the form of a counterattack—is present in nearly all
communications, consistent with the traditional interpretation of self-defense in the use of force
regime. Other accepted justifications, such as uses of force in collective self-defense or in
response to violations of cease-fire agreements, are less common (8.17% and 35.58%,
respectively). This is presumably because they describe rare events to begin with. The contested
claims are made less frequently, although their frequency varies. On the low end are cyber
operations (appearing in no communications), discussions of anticipatory self-defense (2.16%),
and reprisals (9.38%). References to nonstate actors (22.36%) are more common. Almost 40% of
communications mention humanitarian concerns. As explained below, however, the vast
majority of invocations of humanitarian considerations involve states’ claims about abuses being
perpetrated against their own nationals in the context of uses of force rooted in accepted
justifications, like countering an enemy’s armed attack or responding to a violation of a ceasefire agreement. The use of extralegal justifications occurs in 80% of communications.
Justification Type
Accepted Claims
Contested Claims

Extralegal
Justifications

Table 2: Frequency of Justifications
Justification
Counterattack
Cease-fire Agreement Violation
Collective Self-Defense
Humanitarianism/Humanitarian
Intervention
Nonstate Actors
Reprisals
Anticipatory Self-Defense
Cyber Operations
Premeditation
Character of Actors
Governance
Gravity
Regional Stability
Economy
Normative Values
Transparency

Percent
Communications
96.15
35.58
8.17
39.90
22.36
9.38
2.16
0.00
42.79
41.11
26.44
26.20
18.99
14.90
14.90
9.38

C. Patterns in Accepted Justifications: Counterattacks, collective self-defense, and violations
of cease-fire agreements
Arguably, the best test of our hypothesis that the functioning of the use of force regime
has not undergone significant change since the Charter’s adoption is whether states continue to
rely heavily on the accepted legal justifications for their uses of force. Our results indicate this is
the case. Nearly all communications in our dataset involve claims that states are engaging in
counterattacks in response to adversary attacks.
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In Figures 3-9, each point on the graph indicates a communication. All communications
are coded as either using a justification and are given a value of “1,” or as not using a
justification (“0”). For any given date, the points on the graph show all communications
submitted to the Security Council. Within any given time period, the figures display the density
of communications mentioning a justification compared to the density of failing to mention it.
This reveals trends in the use of justifications over time. Loess smoothers and 95% confidence
intervals are also used to visualize trends in the data.
Figure Three shows that mentions of counterattacks are extremely common. Since this is
the most accepted legal basis for the use of force, it is unsurprising that this justification is so
consistently advanced, if states indeed care about their reputations for legality. That is, if states
used Article 51 communications only as a way to transmit messages about their interests, without
regard to considerations of legality, they would have little reason to rely so heavily on the
accepted legal justification. Instead, we see that states routinely justify their uses of force in
terms of accepted legal standards. This suggests that states are generally neither disregarding the
formal legal regime governing the use of force nor advocating for changes to it. Figure Three
therefore implies that, as in 1945, states recognize that legal standards departing from the limited
and clearly demarcated grounds for using force recognized in the Charter would result in greater
instability and insecurity in the international system. In other words, our data reflects that states
continue to favor a formal legal framework that favors “peace rather than preserving justice and
redressing injustice.”73

73

FRANCK, supra note 9, at 16.
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Figure Three

The frequency of reliance on this traditional self-defense interpretation has been declining
slightly since 2000, with only 90% of communications since 2000 including this justification.
The decline, however, does not indicate that states are moving away from traditional
justifications for the use of force. Instead, the decline is explained by an increase in the
occurrence of collective self-defense, which is also uncontroversial under black letter law. Since
2000, 27% of communications have involved collective self-defense, compared to just 4% of
communications in prior years. This is largely due to the collective self-defense of Iraq
undertaken by a number of states against ISIS in Iraq and Syria. 95% of post-2000
communications mention either counterattacks or collective self-defense, and that rate does not
differ significantly from before the turn of the century. Patterns in the frequency of the collective
self-defense justification are visualized in Figure Four.
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Figure Four

The third widely accepted justification for the use of force we examine involves instances
in which an ongoing conflict has been paused with a cease-fire agreement, which is then
subsequently violated. (In such instances, states often also make the claim that they are engaging
in a counterattack, in response to their adversary’s use of force that allegedly breached a ceasefire agreement.) Although claims invoking violations cease-fire agreements were initially quite
frequent—more than half of Article 51 communications made these claims until the mid1970s—their use has since fallen sharply. This trend could be driven by exogenous changes in
the underlying frequency of conflicts involving ceasefires or truces, but it could also be driven by
the development of a robust consensus that states do not need to re-justify the use of force within
the context of an ongoing conflict—even if a temporary stay of violence has occurred.74 Such a
consensus would obviate the need for states to submit Article 51 communications when
ceasefires are violated. In this way, the decline in the use of cease-fire violation justifications for
uses of force may illustrate what happens when justifications become commonly accepted; these
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As Michael Schmitt notes, “Conventional military campaigns seldom occur as either a single blow or an extended
period of uninterrupted combat. On the contrary, pauses are the norm, not the exception, in conflict.” Michael N.
Schmitt, Preemptive Strategies in International Law, 24 MICH. J. INT’L L. 513, 535 (2003).
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norms influence state behavior in myriad ways, delineating when force is and is not acceptable.
Figure Five

D. Patterns in Contested Claims: Anticipatory self-defense, nonstate actors, reprisals, and
humanitarian intervention
In contrast to the aforementioned justifications, which enjoy general acceptance within
the international community, there are several contested claims that states sometimes invoke in
an effort to justify their uses of force. One such claim is that a state was acting in anticipatory
self-defense, preempting an imminent use of force by an adversary. Notwithstanding the notable
degree of support for such a doctrine in the legal literature and diplomatic discourse, there are
few Article 51 communications in which states have claimed the right to use force on the basis of
anticipatory self-defense. This suggests that it is not generally accepted as a legitimate reason for
the use of force. Changing the trigger for the lawfulness of the unilateral use of force from a
clear and objective bright-line rule (the existence of an “armed attack”) to a more flexible and
subjectively ascertained standard (the “threat of attack”) would “greatly increase the opportunity
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for states to find legal pretexts for attacking their adversaries” and would be a “highly subjective
and difficult-to falsify standard that… can easily be invoked by states seeking to use force to
engage in aggression or to pursue other national interests.”75 States’ continuing “fear of
misuse”76 of the doctrine of anticipatory self-defense may thus explain why states have largely
avoided explicitly invoking that justification for the use of force during the Charter period.
Nevertheless, the notion of using force in the face of threats is not entirely absent from
states’ justifications for the use of force. For example, in a communication from October 2, 1985,
South Africa defended its military operations against nonstate armed groups in Botswana by
claiming that it had “exercised its inherent and natural right of self-defence in order to curtail
further imminent acts of violence” against it. In other cases, even though a state cites a use of
force by the adversary that might trigger a right of self-defense, it seems clear that the use of
force described in the Article 51 communication is, in fact, aimed at threatened actions that have
not yet occurred. For example, in a communication from January 15, 2008, Chad initially refers
to “acts of aggression and destabilization committed by the Sudan” in invoking its right of selfdefense. Chad further contends, though, that Sudan “is determined and secretly plotting to use
every possible means to install a compliant regime” in Chad. Under the circumstances, Chad
asserts, it “cannot continue to wait indefinitely, and is only exercising its legitimate right to
defend itself.” In this case, and in a small number of others, the use of force is directed against a
perceived threat, rather than (or in addition to) a specific attack a state has already sustained.
Anticipatory self-defense also sometimes emerges in a collective self-defense context, where
states suggest they are deploying forces to another state to prevent (further) uses of force against
that state; an anticipatory logic is present in these cases, even though no anticipatory use of force
has occurred.
Figure Six illustrates the frequency with which the anticipatory self-defense justification
is employed in Article 51 communications. The figure shows the invocation of the logic of
anticipatory self-defense is very rare. In fact, there are only 9 cases of its use in our dataset,
many of which are not clear-cut. Nevertheless, in rare cases, states do appear to take anticipatory
action, either because of pressing strategic reasons or, perhaps, because they believe they can
confidently demonstrate their adversary’s attack was indeed imminent.
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Weiner, supra note 16, at 495.
Michael D. Ramsey, Reinventing the Security Council: The U.N. as a Lockean System, 79 NOTRE DAME L. REV.
1529, 1556 (2004).
76
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Figure Six

Scholars have often discussed anticipatory self-defense in the context of advanced
weaponry—such as planes, missiles, drones, WMD, and rockets—that may lower states’
response times and thus incentivize preemptive first strikes.77 However, mentions of anticipatory
self-defense do not occur in any Article 51 communications that contain mentions of WMD.
Despite changes in the international security environment that might provide states with
incentives to use force preemptively, states have not invoked anticipatory self-defense at
significantly increasing rates since the Charter’s adoption.
Other contested justifications have emerged since 1945 as responses to the changing
security environment. For example, as Figure Seven shows, states have increasingly referenced
the right to respond to attacks by nonstate actors, even when the nonstate actor is located in a
third state that does not consent to the use of force on its territory. Such justifications have
increased dramatically since the early 1980s.
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Figure Seven

This pattern may be driven by particular recurring conflicts that feature in the Article 51
data. For example, Israel’s justifications for its various interventions into Lebanon include
discussions of the right to retaliate against Hezbollah, a nonstate actor. The frequency of those
communications may skew the data to overvalue justifications that Israel invokes. To address
this, we reweight the data such that the set of all communications between each directed dyad are
weighted equally.78 For example, the 15 communications from Israel about Lebanon are given
equal weight in their effect on the loess trend as has the single communication between
Mauritania and Algeria. When utilizing this approach, the trend remains the same; justifications
for the use of force relying on the right to respond to nonstate actors have increased dramatically
since the early 1980s.
This increase in the invocation of a right to use force abroad against nonstate actors is a
response to the changing international security environment, in which conflict involving nonstate
actors has become more frequent. Transnational nonstate armed conflicts and Article 51
justifications involving nonstate actors are highly and significantly correlated.79 The positive
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correlation suggests that increasingly frequent claims of a legal right to attack another state’s
territory in response to the use of force by nonstate actors are a product of a security environment
in which traditional, interstate conflict is no longer the predominant mode of warfare. In this new
environment, states are embracing an adaptive interpretation of the Charter to address nonstate
armed groups located in the territory of another state.
Although the transnational use of force against nonstate actors has become more
prominent in states’ Article 51 communications, those communications do not exhibit
widespread support for the “unwilling or unable” doctrine advanced by the United States.80
Notwithstanding the significant increase in transnational uses of force involving nonstate actors,
states have expressly invoked the “unwilling or unable” doctrine in only three Article 51
communications. Instead, states facing nonstate actors typically invoke their right of self-defense
in response to attacks they have sustained, offering little additional legal elaboration regarding
the basis for acting on the territory of another state. The combination of the increasing invocation
of the right to use force against nonstate actors along with the absence of an embrace of the
“unwilling or unable” doctrine suggests that no consensus has emerged about the legal
conditions under which states may use force against nonstate actors located abroad, and that the
international community’s “ceaseless dialectic”81 on this subject is ongoing. But while the
boundaries delimiting when states may legally retaliate against nonstate actors on the territory of
other states are unclear, there does appear to be a consensus that states do have a right to respond
in other countries to uses of force by nonstate actors.
Just as the threat emanating from nonstate actors has become more acute since 1945,
challenges around responses to atrocities committed by governments against their own
populations have also placed growing pressure on the Charter’s use of force regime. As noted
above, some scholars have suggested there are circumstances in which the use of force to halt
severe humanitarian abuses abroad is legally permissible, even though the state using force has
not sustained an armed attack. However, explicit invocations by states of a right of humanitarian
intervention—like the United Kingdom’s formal embrace of the doctrine and Belgium’s 1999
argument before the ICJ—are empirically quite rare. Indeed, the Article 51 communications
reinforce the position that states are not advocating for an adaptive interpretation of the law that
would endorse a right of unilateral armed humanitarian intervention. We find no cases in which
states have explicitly claimed the legal right to use force against another state based on that
state’s mistreatment of its own population. This may be because states recognize potentially
negative consequences of embracing humanitarian intervention as an accepted formal legal
justification for the use of force; doing so could significantly expand the circumstances in which
states use force against one another, potentially exacerbating international instability. It might
also increase states’ sense of vulnerability to the risk of foreign intervention in their own internal
affairs. Thus, even states that engage in humanitarian interventions in particular circumstances,
or that might defend intervention on humanitarian grounds in other fora, may be reticent to
invoke this argument as a formal legal principle in the Security Council.
Even so, states routinely use language about humanitarian issues to justify uses of force;
in fact, this justification has featured prominently since the beginning of the Charter era. As
80
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Figure Eight shows, just under half of Article 51 communications mentioned humanitarian issues
throughout the 1950s. But states are not invoking humanitarian concerns in support of a legal
doctrine that would permit them to use force to save citizens of other countries. To the contrary,
in 85% of the 141 cases that contain humanitarian considerations, states cite the humanitarian
harm sustained by their own population in the context of an armed attack (either by a state or
nonstate actor) or a breach of a cease-fire agreement. A small number of cases (4%) involve
claims about mistreatment of a state’s own citizens living in the adversary country and, as such,
can be considered part of a “defense of nationals” or “protection of citizens abroad” legal
justification for using force.82 In both of these scenarios, states focus on the humanitarian
protection of their own citizens. In another notable proportion of cases (12%), states refer to the
humanitarian interests of the citizens of the adversary state by emphasizing the precautions they
are taking in their armed operations to minimize harm to enemy civilians. In only a small number
of cases (9%) do states cite the adversary state’s mistreatment of its own civilians (or third
country civilians) as part of a broader moral and political justification for their use of force. In all
such cases, however, these concerns are complementary to reliance on accepted legal
justifications for using force, like responding to the adversary’s armed attack or its violation of a
cease-fire agreement.83 As such, there are no “pure” cases of humanitarian intervention.
Principles about international human rights or humanitarianism accordingly are referenced,
essentially, as extralegal considerations. They provide moral and political support for, or are
intended to mitigate international criticism of, uses of force, including some that could be
difficult to reconcile with the black letter law. More on extralegal justifications follows.
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Figure Eight

The final contested justification for using force involves legal reprisals. States invoking
legal reprisals use general language associated with violations of legal obligations—such as
“breach,” “duty,” “enshrined,” “illegal,” “liable,” etc.—but are not using these terms in relation
to specific alleged violations of cease-fire agreements. For example, an Article 51
communication dated June 8, 2004, from the Israeli government described the firing of explosive
devices and infiltration attempts by nonstate armed groups operating from Lebanese territory. In
justifying its use of force against the nonstate actors on Lebanon’s territory, Israel stated that the
attacks against it “were enabled by the complicity of the Government of Lebanon, and with the
support of the Syrian and Iranian regimes that have long sponsored, trained and financed these
terrorist groups.” Israel continued that Lebanon’s “grave violation” of its obligation to “prevent
crossborder attacks from its territory” was the “direct cause of instability in the area and of the
necessity for Israel to take measures in self-defense.” Israel’s reproach of Lebanon’s violations
of international law cited obligations imposed on Lebanon in several Security Council
resolutions to ensure the restoration of effective Lebanese government authority in southern
Lebanon (U.N. Security Council Resolutions 425, 426, 1310, 1337) and to prevent persons who
“commit terrorist acts from using [a state’s territory] for those purposes against other States”
(Security Council Resolution 1373). Yet violations of these legal obligations by themselves
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would not necessarily provide Israel with a legal basis for using force against Lebanon.
Nevertheless, the communication depicts Lebanon as a persistent violator of its international
legal obligations. Israel, in this way, seeks the international community’s tolerance of its use of
force in self-help, even if it does not expressly invoke a legal right of reprisal.
Despite this example, the use of this type of self-help or reprisal justification is
infrequent, as Figure Nine shows. Reliance on the language of reprisal, i.e., claims highlighting
the adversary’s breach of legal obligations other than the Charter’s prohibition on the use of
force, has never come close to approximating the frequency with which states rely on the
accepted understanding of the right to use force in response to an adversary’s attack in their
Article 51 communications. When states do allege that their adversary has breached legal duties
(outside of the context of cease-fire agreements), this usually occurs in tandem with a claim that
the state using force has sustained an attack triggering the right of self-defense. There are only
nine Article 51 communications in which a state emphasizes the adversary’s breach of legal
obligations (other than cease-fire agreements) without also claiming that the adversary had used
force against it. Moreover, in none of these cases do states explicitly claim a right of reprisal
under international law. Our results therefore do not suggest that states are pressing for an
adaptive interpretation of the Charter to restore a right of reprisal. The data suggests that states
do, however, highlight other states’ breaches of their legal obligations as part of the justificatory
discourse to bolster support for their uses of force. In short, the data suggests that states, in some
cases, seek to avail themselves of the “tolerance” Tom Franck suggests may be afforded to states
that use force in self-help.84
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Figure Nine

E. Extralegal Justifications: Complementary support for the “contested claims”
Discussion of the contested claims highlights the limited ways in which the use of force
regime has adjusted to the changing international environment. In the case of uses of force in
response to the growing phenomenon of transnational armed conflicts against nonstate actors,
states embrace and increasingly rely on an interpretation that changes the traditional
understanding of the use of force regime. States using force on the basis of other legally
contested rationales, in contrast, increasingly rely on extralegal rationales as complements to
their legal assertions. By doing so, states effectively seek to persuade others to overlook the
legally problematic aspects of their use of force by highlighting moral and political reasons why
their action was not especially egregious in that particular case, even if it might be legally
debatable.
To evaluate whether and to what extent states pad their legal arguments with extralegal
justifications for the use of force—i.e., normative, strategic, or other reasons why their use of
force should be accepted by the international community—we assess the correlations between
the use of different justifications for the use of force. Figure Ten presents Pearson’s correlations
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between every pair of justifications. Red backgrounds indicate negative correlations, while blue
backgrounds represent positive correlations, with darker blue backgrounds indicating more
positive correlations than lighter blue backgrounds. The figure reveals that accepted legal
justifications are rarely used in conjunction with extralegal “padding,” while contested legal
justifications often co-occur with extralegal claims.
Figure Ten
Correlations Between Legal and Extralegal Justifications

Consider the three widely accepted legal justifications for the use of force:
counterattacks, collective self-defense, and responses to violations of cease-fire agreements.
None are highly correlated with extralegal justifications; counterattacks are correlated, only to a
small extent, with discussions of the character of actors, which occur quite frequently throughout
the data (in over 40% of communications), and with humanitarianism, which also occurs
frequently (in approximately 40% of communications) and which mainly involves accounts of
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harm to the civilians of the state that has sustained an attack. Similarly, the justification
regarding breaches of cease-fire agreements is slightly correlated with language about
transparency, humanitarianism, and gravity—again, arguments that appear very frequently
throughout the dataset. Collective self-defense is somewhat correlated with discussions of
nonstate actors, largely because of a series of conflicts in the Middle East in which U.S. action
has gained significant support from a large network of allies.
The counterattack justification is negatively correlated with the invocation of collective
self-defense. Given that collective self-defense is exercised by states that have not themselves
sustained an attack, whereas states invoking individual self-defense must identify an armed
attack triggering their right of self-defense, the negative correlation between these categories is
unsurprising. The counterattack justification is also negatively correlated with anticipatory selfdefense. Anticipatory self-defense ordinarily cannot occur in conjunction with a traditional,
counterattack exercise of self-defense.
Collective self-defense justifications are also negatively correlated with justifications
about cease-fire agreements. When parties to an ongoing armed conflict have reached an
agreement to stop waging war against one another, it is unsurprising that communications
regarding violations of the agreement that induce a state to re-ignite the formerly stagnant
conflict implicate the interests of only the parties to that conflict and agreement. On the other
hand, collective self-defense communications emphasize the motives of states entering what is
typically a new conflict. Collective self-defense is positively correlated with only one extralegal
theme—nonstate actors. This is the result of collective self-defense being invoked in several
Middle Eastern conflicts that feature nonstate actors. That no other extralegal themes co-occur
with the collective self-defense justification is notable.
Finally, invocation of the right to respond to violations of cease-fire agreements is
negatively correlated with justifications based on legal reprisals, which are defined as excluding
any cases involving cease-fire agreements. The cease-fire violation justification correlates
positively with three extralegal claims—in which states appeal to the gravity of a particular
threat or crisis, discuss issues of transparency, or appeal to humanitarian values. Once states have
reached a temporary cessation of their conflict, it is understandable that they feel the need to
demonstrate that their decision to resume armed conflict is due to a serious violation of the
agreement by the adversary, not merely a technical or minor breach; this explains why
discussions of gravity and humanitarianism likely intersect with this justification. Transparency
is often involved in debates over which party violated a cease-fire agreement first.
With the exception of anticipatory self-defense, which is extremely rare in the data, the
contested legal claims—unlike the accepted claims—are all positively correlated with multiple
extralegal justifications for the use of force. For example, states emphasizing humanitarian
considerations are likely to mention economic reasons for their actions, to discuss democracy
promotion and principles of good governance, to espouse the normative value of their
intervention, and to highlight their own transparency and their adversaries’ lack thereof, as well
as their own good character in contrast to their adversary’s bad character. The nonstate actor
justification for the use of force is similarly correlated with a number of extralegal themes:
normative concerns, regional politics, transparency, good governance, and the gravity of crises.
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Finally, the legal reprisal justification is also associated with discussions of extralegal topics,
namely the character of actors, good governance, normative values, gravity of crises, and
premeditation. That contested justifications are often bolstered by extralegal justifications is
telling; it suggests that states may be aware that their legal justifications are suspect and that they
therefore attempt to drum up support—or, at a minimum, tolerance—for their actions on other
grounds.
We also find that Article 51 communications are getting longer over time.85 The average
communication length for the first 20 years of the U.N. was 5,265 characters, with an average of
seven justifications per document. For the past 20 years, the average communication length has
been 6,645 characters, with an average of nine justifications per document. Longer
communications allow states to provide more details and more justifications. This can add
legitimacy to uses of force grounded in non-consensus legal doctrines. As such, extralegal
justifications do not replace legal arguments, but instead complement them. They help states
make the argument that a use of force should be accepted—or at least that its legally debatable
character should be overlooked. If states are concerned that anticipatory self-defense, for
example, may not be a credible justification for the use of force in the eyes of some Security
Council members, they may be able to tip support in their favor by citing additional justifications
regarding compelling normative or strategic concerns. States may also seek to build consensus
about the legitimacy of certain contested legal claims.
Notably, states are not using extralegal doctrines to complement their legal arguments
when relying on more “accepted” claims, such as the rights to individual and collective selfdefense. In these cases, extralegal “padding” is not necessary to generate consensus support for
the use of force.
V. Conclusions
The reports of the demise of the U.N. Charter’s legal regime governing the use of force
are greatly exaggerated. Notwithstanding significant changes in the international security
environment since 1945, the overall level of transnational violence since the adoption of the
Charter has remained relatively constant. In other words, the additional security threats that have
arisen in the post-World War II era have not resulted in additional exercises of the use of force
between states.
State behavior, moreover, seems to reflect a normative commitment to the preservation of
the Charter’s use of force regime. Procedurally, states have relied on the Article 51 reporting
mechanism at essentially consistent rates over the past 75 years. This reflects a desire by states to
justify their actions as consistent with the black letter law of the Charter and implicitly to signal
their support for the Charter regime. Even as new security threats emerge that present challenges
that differ from the classic state attack/counterattack model embodied in the Charter, states
continue seeking to justify their actions as falling within the scope of that model.
The patterns of state efforts to justify their uses of force in the Security Council reflect
their continuing support for a legal regime in which the unilateral use of force by states is
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generally prohibited, except in cases of armed attacks. States consistently and overwhelmingly
justify their uses of force as responses to armed attacks by other states. States have not relied
heavily on contested justifications for using force, such as anticipatory self-defense, which is
infrequently cited, or an explicit legal right of humanitarian intervention, which no state has
formally invoked in an Article 51 communication.
The one notable exception reflecting change from the traditional regime concerns the use
of force against nonstate actors located on the territory of other states. Although there is
disagreement among scholars about whether attacking nonstate actors abroad violates the
territorial integrity of the state where the nonstate actors are located, we observe a steady
increase in state invocation of the need to confront nonstate actors abroad as a justification for
the use of force. Growing reliance on this rationale may imply that states believe this justification
for using force has won acceptance in the international community. State behavior reflects the
judgment that there has been an adaptive interpretation of the understanding of the balance in the
Charter between the self-defense rights of states that have been attacked by nonstate groups and
the territorial integrity rights of the states where those groups are located. That balance has now
tipped in favor of the state that sustains the initial armed attack. Despite this change, the
proposed doctrinal test advanced primarily by the United States to delineate when it is
permissible to use force against nonstate actors abroad—the unwilling or unable test—has not
been widely embraced by the international community. It accordingly appears that no consensus
has been reached with respect to the precise conditions governing when states may use force
against nonstate actors abroad. Importantly, this shift represents an evolution in how states are
interpreting the right of self-defense—not the emergence of a fundamentally new legal basis for
the right to use force.
To the extent that states do invoke contested grounds for using force, they tend to buttress
their justifications with extralegal arguments, such as references to the need to protect their
civilians from harm, the bad character of their adversary, or contributions made by the use of
force to good governance. This suggests that when states rely on controversial legal justifications
for using force, they often also rely heavily on moral and political justifications applicable to
their particular use of force, in effect to secure international support for the notion that their use
of force was appropriate or legitimate, even though it may not have strictly conformed with the
black letter law of the Charter.
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Appendix:
Assessing Automated Coding Accuracy via Comparison with Human Coders
As a robustness check for coding done using automated text-analysis, a research assistant
and both co-authors of this chapter examined a random sample of Article 51 communications to
determine the justifications that each communication used. The table below displays the percent
of 100 randomly selected documents determined to mention each justification by our automated
text analysis process and by the discretion of the authors and research assistant. We consider our
automated categorization to be accurate if it is within ten percentage points of the results from
the human coder. The only inaccurate category is the character of actor category; because this
justification is expansive and often uses very general terms, we cannot effectively capture all
relevant language in a single dictionary. However, under-inclusivity biases against our
hypothesis that states frequently use extralegal claims as complements to legal justifications to
garner support for their uses of force.

Category
Anticipatory SelfDefense
Cease-fire Violation
Character of Actors
Collective SelfDefense
Counterattack
Cyber Operations
Economy
Governance
Gravity
Humanitarianism
Nonstate Actors
Normative Values
Premeditation
Regional Stability
Reprisals
Transparency

Automated
Coding

Hand-Coding

Assessment
5 Hand-Coding Only

34
41

29 Accurate
56 Under-Inclusive

0

6 Accurate

95
0
12
25
30
45
18
22
42
20

93
0
8
16
35
57
26
12
48
11
39
20

11
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Accurate
Accurate
Accurate
Accurate
Accurate
Accurate
Accurate
Accurate
Accurate
Accurate
Hand-Coding Only
Accurate

